TRR

Telecommunications &
Radincommunications
Regulator

PO Box 3547

Port Vila

Vanuatu

o678 27621

2 enguirles@rryy

TRR Response Report to Comments on Market Definitions

Background

TRR released a Consultation Paper on 16 October 2015 that set out for public comment
draft market definitions for the purpose of regulation under the Telecommunications and
Radiocommunications Regulation Act 2009 (“the Act”). The Consultation Paper proposed to
update the list of retail markets defined by the previous administration in 2008/09, while also
signalling a change in approach to focus first and foremost on wholesale markets. In total
TRR proposed to define 11 markets and listed them in order of priority as:

o

Wholesale access to international bandwidth (Market 11)
Wholesale leased line services (Market 10)

Wholesale broadband access (Market 9)

Wholesale market for call termination on individual networks (Market 6)
Wholesale mobile access and call origination services (Market 7)
f) Retail internet access services (Market 4)

g) Retail mobile services (Market 3)

h) Retail national voice calls (Market 1)

i} Wholesale fixed access and call origination services (Market 8)
i} Retail leased lines (Market 5)

k) Retail international voice calls (Market 2).
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Comments were invited from interested parties on the document as a whole and, specifically
on a set of 12 questions that were identified in the document. The deadline for submissions
was set at 27 November 2015, by which time three responses had been received from:

+ Telecom Vanuatu Limited ("TVL");
« Digicel (Vanuatu) Limited ("*Digicel"}; and
+ Pacific Islands Regulatory Research Centre (“PIRRC").

Overall Response

The responses outlined in the table format below are the responses to the 12 specific
questions raised in the Consultation Paper. These detailed responses provide evidence of
divergent views regarding the need for market definition and the likely implications for future
regulation of those markets that have been defined.
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TVL asks that the market definitions take full account of the “profound changes” that
are taking place in the telecommunications markets in Vanuatu, especially increasing
convergence and increasing competition from Owver The Top (OTT) players.

PIRRC argues that the approach to market definition is flawed because it does not
take adequate account of new business models that are emerging, especially those
dependent on advertising revenue, and as a result that competition in many of the
markets may be stronger than the Public Consultation indicates. The regulator
needs to understand the economics (the interplay between costs, prices and
demand) in order to understand the markets. It also challenges TRR to articulate the
“goal of the current regulatory analysis of the hypathetical wholesale markets”.

Digicel contends that the intention of the Act is “very limited circumstances in which
ex ante regulation may be applied” and, in view of the rapidly changing
telecommunications landscape, argues that there is no purpose in defining markets
in advance of specific competition issues being identified. Digicel suggests that the
major such issue at present is access to the Interchange submarine cable and
submits that “if the resources that have been applied to the preparation of the
Consultation Paper had been applied to the expeditious resolution of those
complaints, then they may have been resclved more quickly to the benefit of the
industry and the customers it serves.” Digicel also states that "the Consultation
Paper contains little if any actual evidence to support the conclusions that have been
reached” and, citing the example of the New Zealand Commerce Commission, "does
not follow the rigorous methodology that is applied in other markets”.

Before addressing the comments made on the specific questions raised in the Consultation
Paper, TRR first addresses these general issues raised by respondents.

1.

The growth of OTT players is part of the reason for TRR favouring a move away
from the regulation of retail markets (which are now more obviously competitive in
the light of OTTs) and towards wholesale regulation of those network facilities and
services that are required for service providers to compete at the retail level
Furthermore TRR recognises that, when these markets are analysed in more detail,
it may well be the case that OTTs, with their various and different business models,
are found to be providing effective retail competition without the need for additional
wholesale remedies. In TRR's opinion this constitutes a very good reason for
defining markets now and then conducting analysis to determine the extent of
effective competition within them.

TRR does not accept Digicel's view that the Act establishes “very limited
circumstances in which ex ante regulation may be applied”. The Act specifically
allows for TRR to define markets (Section 20) and designate dominant service
providers within those markets (5.21) with the aim of preventing anti-competitive
practices (S.22) and abuse of dominance (5.23). Nowhere in these sections is it
stated whether regulation (i.e. remedies for anti-competitive practices or abuse of
dominance) should be applied ex ante or ex post. However it is clear from 5.21, and
specifically sub-5.21(3), that the TRR may define markets and designate dominance
ex ante in anticipation of a future need to regulate dominant service providers in
those markets.
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3. The real question therefare is how far in advance of an anticipated need to regulate
is it appropriate for TRR to define markets and assess dominance? There are
several possibilities:

a) Making a decision on markets and dominance now

b} Making a preliminary decision on markets and dominance now, but subject to
review whenever an identifiable need for regulation appears (e.g. by way of a
complaint)

¢} Making a preliminary decision on market definition now, then reviewing each
market in priority order so as to make decisions on dominance {and remedies
far dominance) on a progressive basis.

4. Given the concern, expressed by both Digicel and TVL, that access to the
Interchange submarine cable should be regulated, it is concomitant upon TRR to
define the relevant market and assess dominance prior to any subsequent
regulation should it be required. TRR is therefore of the view that the approach c)
described above should be followed with individual markets being analysed (and if
necessary redefined) as and when there is cause to do so. The market for access
to international bandwidth is a priority for such analysis as it is a previously
undefined market.

5. As Digicel also points out, Part 6 of the Act deals separately with interconnection
and its regulation, so there is arguably no pressing need for analysis of
interconnection markets (i.e. call termination and call origination). This leaves two
other markets that TRR considers to be important, although of lesser priority than
the market for access to international bandwidth, namely: wholesale broadband
access and wholesale leased lines. In response to points raised by TVL these
markets will be redefined so as to be technology neutral, and hence include inter alia
fixed, maobile, microwave and satellite technologies.

6. For all the remaining markets, TRR proposes at this stage simply to define the
market whilst leaving detailed market analysis and determination of dominance to a
future occasion when need for such analysis may arise.

TRR would like to remind the respondents that throughout this Paper only competition
regulation, as defined in 5.22 and s.23 of the Act, is being considered. Other forms of
regulation (e.g. consumer protection) may also be needed, but these forms of regulation
were outside the scope of this Paper.

TRR would also stress that this Paper indicated TRR's preferred approach, based on
international regulatory best practice, to reviewing and defining relevant markets. TRR's
approach is and will continue to be evidence-based and any such regulation or regulatory
intervention will continue to be undertaken in consultation with the relevant and appropriate
parties.

This Paper does not limit or restrict TRRs powers under the Act to regulate on an ex-ante or
ex-post basis in response to a specific need or complaint.
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